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Test 1 (Chapters 1 – 5)

Direction:  Please respond appropriately to the following questions.  Please provide as much detail and specific meaning as needed.  Use this form to complete the Test and return on Moodle by Tuesday, March 9th at 6 P. M.  No late submissions grading will be accepted for this Test.

Chapter 1

1. Name the three essential functions of the U.S. Constitution.
i. The constitution of the United States shows the separation of power between the federal government and state governments.
ii. It protects the personal liberty of the citizens by ensuring the government does not intrude into the private affairs of the citizens. 
iii. It shows the separation of power between the three arms of the federal government. That is the executive, legislature and the judiciary. 
2. Define and explain the concepts of permanence and preemption as they apply to the U.S. Constitution.
The concept of permanence as applied in the constitution of the United States means the laws and the constitution of the land should remain unchanged. Therefore, the law and the constitution are supreme, and all judges should follow the law and the constitution. 
The concept of preemption under the constitution of the United States means the federal law is supreme and displaces state laws when they come into conflict. This means federal judges can change the decision made by a state judge, and the state judge ought to respect and follow the law as provided by the federal judge. 

3. Describe the similarities and differences among statutes, ordinances, and regulations.
Statutes are laws enacted by a legislative body in a country or state. In the United States, the federal statutes preempt the state statutes. 
Ordinances are laws and regulation enacted by units of government within a state. These units do so through specific powers delegated to them by the state. 
Regulations or administrative laws are the effects of statutes. Regulations are formulated by state agencies and involve public participation. 
Statutes, ordinances and regulations are enacted by the state or enacted by state agencies mandated to carry out the task by the state. Their main aim is to govern the state effectively. 
4. Discuss the differences between common law and civil law with regard to precedent and the court's right to establish new law.
Common laws are unwritten laws that are passed by judges during judicial decision proceedings. Once the law is passed, it can be overturned through legislation or another ruling by the same court. As such, common laws are less prescriptive as compared to civil laws. 
Civil laws are generally written laws and are formulated by legislation. Therefore, there is little involvement of judges in determining the scope of the laws, and thus judges are required to abide by the law during judicial proceedings. However, judges tend to follow previous decisions. The laws are more prescriptive than common laws. 
5. Identify and discuss the various types of secondary law. How does secondary law affect the American legal system?
Secondary are sources of law that discuss, locate primary sc, criticize or explain primary laws.  They include; law reviews and journals, legal dictionaries, legal digests, law manuals and guides, legal treatises and nutshells. The laws help to explain primary or locate the sources of primary laws. Their effect on American laws is that they enable people to understand the law of the land better. This eases the legal proceeding in a court of law. 
Chapter 2
1. Explain the origin and justification of judicial review.
Judicial review is a process where the judiciary has the powers to examine the legislature's actions and the administrative arm of the government to determine whether they in accordance with the constitution. The Supreme Court has the power to invalidate such actions and declare them null and void. Judicial review is associated with john marshal when he was the fourth chief justices of the United States. Under the constitution, the Supreme Court has no power to carry out the judicial review, but the power is manifested in its ruling. 
2. The U.S. Supreme Court has established three standards of review used when applying constitutional law. Name these three standards and discuss each in terms of how it relates to state objectives.
Judicial review standards include; the question of the law, the question of the fact and matters of discretion. Under the question of the law, the reviewing court should make a ruling as there is no other ruling exists. The question of the fact standard allows the reviewing court to establish facts about the matter and determine whether a mistake was made. Under the matters of discretion, the reviewing court determines and weighs possibilities of abuse of discretion when making decisions. 
3. In what manner was a citizen's right to privacy initially established? Explain.
The right to privacy was established in the supreme through a court case presented in the court (Griswold v. Connecticut of 1965). The defendants planned parenthood by prescribing birth controls, an act that was illegal under the statutes of the land. In the case, the appellants were found guilty and were fined $100 for assisting the couple in preventing conception. Appellants had bridged the constitutional right of privacy to the couple, and thus the case signalled the start to human privacy. 
4. Describe Congress's authority to regulate under the Commerce Clause.
Article 1, section 8, allows the American congress to regulate trade with foreign countries and several states and Indians. The clause gave Congress power to discriminate against states in trade and acted as a regulation to prohibit states from practising interstate trade. This formed the basis for the federal government for commerce regulations. 

5. Explain the structure of the U.S. government and how the checks and balances system operates to maintain equalization of power between the different parts of the government.
The constitution of the United States provides for a federal government composed of three branches; the executives, legislature and the judiciary. Under the constitution, every arm of the government has specific powers and obligations, and limits to prevent one arm from manipulating the arms of the government. The constitution clearly outlines the duties and responsibilities of the congress, president, and the judicially separate power between the federal government and state governments, each with a clear obligation. 
Chapter 3

1. Fully explain the components of the Zippo standard as they are used to establish or refute minimal contacts regarding out-of-state Internet company defendants.
Under ZIPPO manufacturing, a website that allows a high level of interaction, specific jurisdiction is created. A site with limed interaction, close scrutiny is required before determining the personal jurisdiction of the defendant. For passive websites that may give information but do not allow interchange, specific jurisdiction is not created. This makes it difficult to establish personal jurisdictions. 

2. Fancy Frames Bicycles, Inc. is a small company in Wisconsin that manufactures custom high-end bicycle frames for sale to consumer cyclists. It has a single office/plant, and it maintains a website with information about its products and contact information but no means for ordering products online. Morton, a Minnesota resident, runs a similar custom bicycle-frame-making shop that is successful but growing increasingly stagnant. After visiting the Fancy Frames site, he is impressed. He contacts Fancy Frames about closing his business and becoming a local Fancy Frames manufacturer and distributor. Fancy Frames is intrigued by the idea, and the parties exchange numerous e-mails for over a year discussing the proposed business relationship. Finally, Fancy Frames writes to Morton that the deal is a go and the papers will be sent to him immediately. Morton closes his business and awaits the papers. When they arrive, Morton learns that the deal provides him with a salary but has left out the commission that the e-mails had promised. He sues Fancy Frames in Minnesota district court. Will the court have personal jurisdiction over Fancy Frames? What theory or theories might the court examine in determining personal jurisdiction?
The court in Minnesota has no personal jurisdiction over fancy. For the court to hear the case, it has to acquire personal jurisdiction. As such, it may employ the conspiracy theory to access personal jurisdiction on fancy. The theory allows concepts derived from a substantive statute. 
3. With regard to international business transactions conducted online, what are the two theories used to determine whose law applies in a dispute?
Imperative law theory gives room for analyzing the cause of the conflict and thus assigns laws according to the causes of the conflict.
The realist theory of law is concerned with the actual working of the law but not mere meaning. Choice of law in disputes thus is determined by the outcome expected once the law is enforced. 
4. You are a defence attorney representing a man who set fire, completely destroying the only factory that employed over 85% of the residence of the small town of Xanadu, whose population is less than 4,500. In fact, news reports have stated that, most likely, the factory will not be able to reopen, and it is closing permanently. Everyone has been affected by the arson either directly or indirectly financially. You want to have the trial moved to another city. What is your argument?
The jurisdiction of the client is from another town. Therefore the case would be more convenient if it is heard from the client's jurisdiction. 
5. Name the five instances in which a federal trial court may establish personal jurisdiction over a defendant.
a) If the court does not have factual evidence over the defendant. 
b) When the court wants to exempt the influence of political entities from the case
c) When the court wants to acquire mutual recognition from political entities, that is, the executive and legislature.
d) When the court wants to exercise its full powers of giving a ruling and enforcing the decision made by the court. 
e) If the case in the court concerns a third party and the court is barred from hearing cases from thirds parties. 
Chapter 4
1. Discuss the potential advantages of ADR over litigation.
ADRs are usually faster than litigation in solving disputes. Under litigation, a dispute can take 12 weeks more for the case to be heard as compared to ADR. 
Lower costs are used in alternative dispute resolution as compared to litigation. The less time spent means there are fewer expenses and thus reduced the cost of resolution. 
ADRs rules on evidence and discovery are simplified as compared to complex rules used in litigation. The issue can be solved through a mobile call as compared to multiple hearings in litigation. 
2. When and why would a defendant file a cross-claim, and when would a defendant file a counterclaim?
A cross-claim is filled when a co-defendant or co-plaintiffs have claims against a defendant of a plaintiff on the same side of the case. A cross-claim is filed to access more information about the co-defendant of the plaintiff. 
A counterclaim is filled when the defendant feels the plaintiff has violated the court orders. 
3. Name the four grounds identified in the Federal Arbitration Act by which a court may set aside the award of an arbitrator.
In federal law, an arbitrator can be set aside if it was procured through corruption. If he or she was guilty of refusing to adjourn the hearing for clear reasons, the arbitrator exceeds his powers and execute them to the definite or mutual award was given. An arbitrator can be set aside if there is evidence there were acts of corruption by the arbitrator. 
4. What is a pretrial conference, when does it occur, and what are its purposes?
A pre-trial conference is an informal meeting between the parties and the judge to establish the facts and clarify issues before the trial. Pretrial happen where there is a need for face to face discussion to deliberate on the issues of the case and reach a resolution outside the court. Its purpose is to clarify issues between the parties and reach a resolution. 
5. You have just graduated and have started your own business. You will be providing goods and services to the general public, and you are concerned about potential legal exposure and resultant costs of litigation. You'd like to add a mandatory arbitration clause to all of your contracts. Is a mandatory arbitration clause legal and valid, and if so, what concerns must you consider in constructing this clause?
The Supreme Court recently ruled on mandatory arbitration rendering it legal and valid. The clause should entail the information of parties affected by the clause when the clause will take effect, whether there are chances of reviewing the clause and the consequences for bridging the clause. 
Chapter 5
1. You are the CEO of a major corporation that is suffering financially in the current economy. Your board has tasked you with cutting employee-related costs by 5 per cent. Recognizing and referencing the pros and cons of alternative approaches you could take and the ethical theories that apply, what would you do?
Corporate success is the main aim of any management.  The best way to reduce employee-related cost is to convert fixed salaries and wage to commissions. This will motivate employees to improve production to earn more commissions and thus boost the profits of the corporation.  
2. When a company is developing a code of ethics, what are the four key points that must be followed to create a usable and effective document?
Individual factors such as morals and values, social factors in the society such as norms and expectation from the society, ethical behaviours expected to be displayed and diversity among the individual involved. 
3. Assume that you have the money you'd like to invest in a stock. Would you prefer to invest in a company that evidences values based on the invisible hand theory, the government's hand theory, or the good corporate citizenship theory of operations? Explain the reasons for your choice and indicate why the rejected choices were not chosen.
The good corporate citizen theory of approach would be my choice to invest.  This approach to business has reduced risks and improves the financial performance of the company. This ensures better dividends in the long run. 
The other two involve numerous legal processes that interfere with the functioning of the form and thus may pose a great threat to the firm. 
4. What is the difference between ethics and morals?
Ethics are the rules and regulations practised by a group of people that regulate human culture and actions. Morals, on the other hand, are the individual habits and principles in relation to wrong or right conduct. Morals are dos and don'ts of and individual. 
5. Name the five-step process that a manager should use for ethical decision making.
a) Assessment; ensures the manager has all the facts pertaining to an ethical dilemma. 
b) Examining alternatives; helps the manager to list all the choices of the ethical dilemma with their pros and cons. 
c) Analysis; the manager identifies the appropriate choice and tests its validity. 
d) Application; ethical principles are applied to determine the effectiveness of choice.
e) Action; a decision is made, and the manager accepts the responsibility for the decision made. 
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